
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



288 HARVARD LAW REVIEW 

the workhouse and served his term. Later an indictment was returned against 
him on the same facts charging assault with intent to rape, an offense over which 
the mayor's court had no jurisdiction. The defendant pleads double jeopardy. 
Held, that the plea is bad. Crowley v. State, 113 N. E. 658 (Ohio). 

The decision rests upon the ground that as the mayor's court had no jurisdic- 
tion of assault with intent to rape the defendant was never in former jeopardy 
for that offense. The same reasoning is advanced in similar decisions on this 
point in other jurisdictions. Boswell v. State, 20 Fla. 869; Murphy v. Com- 
monwealth, 23 Gratt. (Va.) 960; Huffman v. State, 84 Miss. 479, 36 So. 395. 
But the double jeopardy exists in placing the defendant twice in peril for the 
lesser, not for the greater, offense. State v. Cooper, 13 N. J. L. 361. The in- 
ferior court's lack of jurisdiction of the greater offense is, therefore, beside the 
point. See 1 Bishop, Criminal Law, 7 ed., § 1058. The weight of authority 
supports this view and is contra to the principal case. Regina v. Miles, 17 Cox 
C. C. 9; Storrs v. Slate, 129 Ala. 101, 29 So. 778; State v. Smith, 53 Ark. 24, 13 
S. W. 391; Commonwealth v. Squire, 1 Met. (Mass.) 258. See 16 Harv. L. 
Rev. 142. An exception, however, has been established in cases where, after a 
conviction for assault, the person attacked dies from the wounds inflicted. 
Regina v. Morris, 10 Cox C. C. 480; Commonwealth v. Roby, 12 Pick. (Mass.) 
496; Commonwealth v. Evans, 101 Mass. 25; Diaz v. United States, 223 U. S. 
442. In these cases the total inadequacy of the punishment to the crime ulti- 
mately proved to have been committed has led courts to depart from the strict 
logic of the situation. 

Dower — Effect of Release of Dower — Avoidance of a Fraudulent 
Conveyance in which Dower is Released. — A wife joined her husband in 
a conveyance of realty to trustees. After the husband's death the conveyance 
was set aside as being in fraud of creditors. It is provided that a widow shall 
be endowed of one third of all inheritable lands of which her husband was seized 
during coverture. 4 Consol. Laws of N. Y., Real Property Law, § 190. The 
wife seeks dower in the property. Held, that she is entitled to dower. Jenkins 
v. Mollenhauer, 56 N. Y. L. J. 362 (N. Y. Sup. Ct., App. Term). 

A conveyance in fraud of creditors is made voidable only for the protection of 
creditors of the grantor; and hence the grantor, or, if he is dead, his represen- 
tatives, cannot upset it. Britt v. Aylett, 11 Ark. 475. See Wetherbee v. Cockrell, 
44 Kan. 380, 383, 24 Pac. 417,418; Lathrop v. Pollard, 6 Colo. 424, 42 7 . Likewise 
a joint conveyance by husband and wife in fraud of the husband's creditors will 
effectually bar any dower claim as long as the creditors do not attack it. 
Elmendorf v. Williams, 57 N. Y. 322. Cf. Kitts v. Wilson, 130 Ind. 492, 29 
N. E. 401. But when a fraudulent conveyance is avoided by creditors, it is 
regarded as if it never existed. A release of dower is operative only when made 
in favor of one having title to the property in which dower exists. Pixley v. 
Bennet, 11 Mass. 298. See 2 Scribner, Dower, 307; Malloney v. Horan, 49 
N. Y. in. If, therefore, the husband's conveyance is set aside by the creditor, 
the grantee loses also the benefit of the dower release. Lockell v. James, 8 
Bush (Ky.) 28. The creditors by thus incidentally setting aside the release do 
not acquire the dower interest, since the release had deprived them of no bene- 
fits to which they were entitled. Nor is the widow estopped to claim her dower 
against the creditors, since their claim is not by virtue of her conveyance but 
in spite of it. Consequently it is generally held that, if the conveyance is set 
aside during the husband's life, the wife is entitled to dower on his death. Ridg- 
way v. Masting, 23 Ohio St. 294; Malloney v. Horan, supra. Also, since an 
avoided conveyance is regarded as if it never existed, the widow should equally 
get dower, where, as in the principal case, the joint fraudulent conveyance 
was made during the life of the husband and avoided after his death. Fred- 
erick v. Emig, 186 111. 319, 57 N. E. 883; Bohannon v. Combs, 97 Mo. 446, 11 
S. W. 232. See, contra, Den v. Johnson, 18 N. J. L. 87. 



